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A. |IDENTITY OF PETITIONER

Claude Merritt asks the Supreme Court to accept
review of the Court of Appeals decision designated in Part
B of this petition.

B. COURT OF APPEALS DECISION

Merritt requests review of the decision in State v.

Claude L. Merritt, Court of Appeals No. 38763-1-lll (slip

op. filed November 28, 2023).

C. |ISSUE PRESENTED FOR REVIEW

Are the elements of the underlying felony essential
elements of a felony murder charge, such that they must
be included in the charging document in order to provide
constitutionally sufficient notice of what the State must
prove in order to secure a conviction, and should

precedent to the contrary be overturned?



D. STATEMENT OF THE CASE

The State charged Claude Merritt by amended
information with numerous offenses, including first and
second degree felony murder. CP 598-606. He was
convicted of both murder charges. CP 768-69. On
appeal, Merritt argued, and the Court of Appeals agreed,
that the second degree felony murder conviction violated
double jeopardy and must be vacated. Slip op. at 8-10.

Merritt also argued the charging document was
constitutionally defective in failing to set forth the
elements of the predicate felony for the charges of first
and second degree felony murder. Supplemental Brief of
Appellant at 55-65. Observing it was bound to follow
decisions of the Washington Supreme Court, the Court of
Appeals concluded the amended information was not

defective. Slip. Op. at 22-23.



E. ARGUMENT FOR REVIEW

1. The information is defective in failing to
allege the elements of the predicate felony
for the felony murder charges.

Requiring notice of what must be proven to secure a
conviction is a cornerstone of the criminal justice system.
When a charging document fails to set forth all essential
elements of the crime, the constitutional right to notice is
violated. Relying on defunct legal standards from
premodern case law, the Washington Supreme Court has
held an information charging felony murder need not
include the elements of the predicate felony. It is time for
that to change. This case presents a significant question

of constitutional law warranting review under RAP

13.4(b)(3).



a. For felony murder, the elements of the
predicate felony are elements of the felony
murder offense because their specification
is necessary to establish proof of the
charge.

A charging document is constitutionally defective
when it fails to include all "essential elements" of the

crime. State v. Vangerpen, 125 Wn.2d 782, 787, 888

P.2d 1177 (1995); Hamling v. United States, 418 U.S. 87,

117, 94 S. Ct. 2887, 41 L. Ed. 2d 590 (1974); U.S. Const.
Amend. VI, XIV; Wash. Const. Art. |, §§ 3, 22.

"An 'essential element is one whose specification is
necessary to establish the very illegality of the behavior'

charged." State v. Zillyette, 178 Wn.2d 153, 158, 307

P.3d 712 (2013) (quoting State v. Ward, 148 \Wn.2d 803,

811, 64 P.3d 640 (2003)). "Failure to allege each element
means the information is insufficient to charge a crime

and must be dismissed." State v. Pry, 194 Wn.2d 745,

752, 452 P.3d 536 (2019).



Where, as here, a charging document is challenged
for the first time on appeal, courts use a liberal standard
of review consisting of a two-pronged inquiry: "(1) do the
necessary facts appear in any form, or by fair construction
can they be found, in the charging document; and, if so,
(2) can the defendant show that he or she was
nonetheless actually prejudiced by the inartful language

which caused a lack of notice?" State v. Kjorsvik, 117

Whn.2d 93, 102, 812 P.2d 86 (1991).
The information alleges Merritt committed first
degree felony murder as follows:

On or between the 15th day of
September, 2020 and the 4th day of October,
2020, in the County of Pend Oreille, State of
Washington, the above-named Defendant did
commit or attempt to commit the crime of
either kidnapping in the first or second degree,
and in the course of or in furtherance of such
crime or in immediate flight therefrom, the
Defendant, or another participant, caused the
death of a person other than one of the
participants, to-wit Jason Fox; contrary to



Revised Code of Washington 9A.32.030(1)(c),
and/or was an accomplice to said crime
pursuant to RCW 9A.08.020. CP 598.

The charge for second degree felony murder
replaces the kidnapping allegation with the predicate
crime of "either assault in the second or third degree" but
otherwise uses substantially the same language. CP 600.

The information does not allege the underlying
elements of the predicate felony for the first and second
degree felony murder charges. See RCW 9A.40.020 (first
degree kidnapping); RCW 9A.40.030 (second degree
kidnapping); RCW 9A.36.021 (second degree assault),
RCW 9A.36.031 (third degree assault). The elements of
the predicate felony should be included in the information
as essential elements to a felony murder charge.

"Washington courts have long held that the

underlying elements of the predicate felony are not

essential elements of felony murder and do not have to



be included in the information." State v. Kosewicz, 174

Wn.2d 683, 692, 278 P.3d 184 (2012) (citing State v.
Hartz, 65 Wn. App. 351, 354, 828 P.2d 618 (1992); State

v. Anderson, 10 Wn.2d 167, 180, 116 P.2d 346 (1941),

State v. Ryan, 192 Wash. 160, 164-65, 73 P.2d 735

(1937); State v. Fillpot, 51 Wash. 223, 228, 98 P. 659

(1908)).
Merritt argues for a change in the law. Merritt's
argument is based on the partial dissent penned by

Justice Chambers in Kosewicz, which was joined by three

other justices. Cases holding the underlying elements of
the predicate felony do not have to be included in the
information charging felony murder are based on
antiquated principles that conflict with the modern
constitutional standard.

The State "must prove the elements of the predicate

felony to prove the offense of felony murder." State v.



Gamble, 154 Wn.2d 457, 466, 114 P.3d 646 (2005). The

elements of the predicate felony are elements of the
felony murder charge because "[a]n 'essential element is
one whose specification is necessary to establish the very
illegality of the behavior' charged." Zillyette, 178 Wn.2d at

158 (quoting Ward, 148 Wn.2d at 811). If the State does

not prove the elements of the predicate felony, it cannot
establish that a felony murder has occurred. The
elements of the predicate felony must therefore be
included in the charging document to provide adequate
notice of what the State needs to prove to secure a
murder conviction.

Justice Chambers, in his partial dissent, dismantled

the line of cases that hold otherwise. Kosewicz, 174

Wn.2d at 701-05 (Chambers, J., concurring in part,
dissenting in part). It started with Fillpot, which concluded

the specific elements of the predicate felony need not be



laid out in a felony murder charge because '[t]he
[predicate] crimes of robbery and burglary . . . are
elsewhere defined in the criminal code." Fillpot, 51 Wash.
at 228. According to Fillpot, it is sufficient to merely state
in the information the terms "robbery" or "burglary" as
used in the felony murder statute because it met the
statutory requirement that a person of ordinary
understanding could know what was intended by looking
up their elements elsewhere in the code. Id.

The reasoning supporting this 1908 decision "is as

dead as the judges who authored it." State v. Bacani, 79

Wn. App. 701, 706, 902 P.2d 184 (1995) (Grosse, J.,
concurring) (addressing another ancient decision). Since
then, the Supreme Court has repeatedly disavowed the
reasoning of Fillpot. All essential elements of an alleged
crime must be included in the charging document so that

a defense can be prepared; "defendants should not have



to search for the rules or regulations they are accused of
violating." Zillyette, 178 Wn.2d at 163 (quoting City of

Auburn v. Brooke, 119 Wn.2d 623, 635, 836 P.2d 212

(1992) (citing, inter alia, Kjorsvik, 117 Wn.2d at 101-02).
Requiring a defendant to locate the relevant code and
determine "the elements of the offense from the proper
code section" is an "unfair burden to place on an
accused." Brooke, 119 Wn.2d at 635.

Anderson, from 1941, cited Fillpot as supporting

authority. Anderson, 10 Wn.2d at 179-80. The issue in

Anderson was whether the trial court erred in denying the
defense motions to make the information more definite
and certain and for a bill of particulars. Id. at 169.
Anderson reasoned the information did not need to state
in specific detail the facts and elements of the burglary or
robbery upon which the crime of first degree felony

murder was charged because the State's case was based

-10 -



on the admissions of the defendant. Id. at 180. "We
cannot conceive of any fact which the state, by way of bill
of particulars or by way of making the information more
definite and certain, could have furnished him that was
not already locked up in his own breast." Id.

It is now established that a vagueness challenge
stemming from the denial of a bill of particulars is different
from a constitutional sufficiency challenge to a charging

document. City of Bothell v. Kaiser, 152 Wn. App. 466,

474, 217 P.3d 339 (2009) (citing State v. Leach, 113

Wn.2d 679, 686-87, 782 P.2d 552 (1989)). "A
constitutionally defective information omits essential
elements; a vague information states the elements but is

vague about some other significant matter." Kaiser, 152

Wn. App. at 474 (citing Leach, 113 Wn.2d at 686-87).
Anderson thus provides no pertinent holding on the

matter at issue here. If Anderson is nevertheless read as

-11 -



pronouncing a rule on the constitutional adequacy of the
charging document, there is no support for it in modern
law. As Justice Chambers opined, "To say no notice is
needed because the defendant himself knows what he
did is antithetical to modern principles of fairness and due

process." Kosewicz, 174 Wn.2d at 703 (Chambers, J.,

concurring in part, dissenting in part). No case in modern
times has held the essential elements of a crime need not
be included in the charging document so long as the
charge is based on the defendant's confession.

Ryan, from 1937, relied on Fillpot as setting forth
the rule of law on the issue. Ryan, 192 Wash. at 164-65.
The majority opinion in Kosewicz likewise relied on Fillpot

and its descendants. Kosewicz, 174 Wn.2d at 692. The

majority stated "the defendant is not actually charged with
the underlying crime" and "[t]he predicate felony merely

substitutes for the mental state the State is otherwise

-12-



required to prove." Id. at 691-92 (citing State v. Craig, 82

Wn.2d 777, 781, 514 P.2d 151 (1973), State v. Whitfield,

129 Wash. 134, 139, 224 P. 559 (1924)).

However, this just means the State is not required
to prove the defendant's state of mind at the time of the
killing to establish a felony murder. Craig, 82 Wn.2d at

781-82; Whitfield, 129 Wash. at 138-39. The State is still

required to prove the intent to commit the predicate felony

to prove a felony murder. State v. Wanrow, 91 Wn.2d

301, 311, 588 P.2d 1320 (1978) ("The intent necessary to
prove the felony-murder is the intent necessary to prove
the underlying felony.").

For first degree felony murder in Merritt's case, the
underlying felonies of first and second degree kidnapping
carry a culpable mental state of intent to abduct while the
first degree kidnapping additionally requires intent to inflict

bodily injury. RCW 9A.40.020(1)(c) (first degree

-13 -



kidnapping), RCW 9A.40.030(1) (second degree
kidnapping); CP 736-37 (jury instructions on kidnapping).

For second degree felony murder, the underlying
second degree assault includes the culpable mental state
of intent to assault and reckless infliction of substantial
bodily harm or assault with intent to commit a felony.
RCW 9A.36.021(1)(a), (e); CP 741 (jury instruction on
second degree assault). The underlying third degree
assault requires causing bodily harm to another person by
means of a weapon or other instrument or thing likely to
produce bodily harm with criminal negligence. RCW
9A.36.031(d) (third degree assault)), CP 742 (jury
instruction on third degree assault).

Neither felony murder charge Iin Merritt's case
specifies the culpable mental state necessary to convict
for the crime. CP 598, 600. The State is required to

prove all the elements of the predicate felony to prove a

-14 -



felony murder. Gamble, 154 Wn.2d at 466. This includes

the culpable mental state, without which there is no crime.
Pry, 194 Wn.2d at 759-60 (information defective in
omitting mental state required to establish the offense of
rendering criminal assistance).

When a necessary element for the charge is neither
found nor fairly implied in the information, this Court

presumes prejudice. State v. Brown, 169 Wn.2d 195,

198, 234 P.3d 212 (2010). The convictions for first and
second degree felony murder should be reversed
because the information does not set forth the elements
of the predicate felonies. The remedy is reversal and
dismissal of the charges without prejudice. Vangerpen,

125 Wn.2d at 792-93.!

1 Although the second degree felony murder conviction
was vacated on double jeopardy grounds, it is necessary
to challenge the second degree murder conviction
because if the first degree conviction is alone reversed,

-15 -



b. Precedent to the contrary should be
overturned.

"[Clourts must have and exert the capacity to
change a rule of law when reason so requires." State v.
Barber, 170 Wn.2d 854, 863, 248 P.3d 494 (2011)

—_—— =

(quoting In re Rights to Waters of Stranger Creek, 77

Wn.2d 649, 653, 466 P.2d 508 (1970)). "Reluctant as we
are to depart from former decisions, we cannot yield to
them, if, in yielding, we perpetuate error and sacrifice
principle." Barber, 170 Wn.2d at 863 (quoting Keene v.
Edie, 131 Wn.2d 822, 831, 935 P.2d 588 (1997)).

This Court can reconsider its precedent "not only
when it has been shown to be incorrect and harmful but

also when the legal underpinnings of our precedent have

then the second degree conviction would be reinstated.
State v. Turner, 169 Wn.2d 448, 460-61, 238 P.3d 461
(2010) (constitutional double jeopardy principles are not
offended by reinstating the lesser of two convictions when
the lesser conviction was originally vacated on double
jeopardy grounds).

-16 -



changed or disappeared altogether." W.G. Clark Constr.

Co. v. Pac. Nw. Red'l Council of Carpenters, 180 Wn.2d

54, 66, 322 P.3d 1207 (2014).

As argued above, the cases holding elements of the
predicate felony need not be included in an information
charging felony murder are incorrect because they do not
comport with current standards for judging the
constitutional adequacy of a charging document.

Other courts have reached the same conclusion.

Kreck v. Spalding, 721 F.2d 1229, 1233 (9th Cir. 1983);

State v. Israel, 78 Hawai'i 66, 75, 890 P.2d 303 (Haw.

1995) (disagreeing with Hartz); People v. Miles, 96 III.

App.3d 721, 725, 52 lIl. Dec. 324, 422 N.E.2d 5 (lll. App.
Ct. 1981).

The legal underpinnings for the existing Washinton
rule have eroded. As this Court has observed, "stare

decisis does not compel us to follow a past decision when

-17 -



its rationale no longer withstands careful analysis. When
the generalization underpinning a decision is unfounded,
we should not continue in blind adherence to its faulty

assumption." Rose v. Anderson Hay & Grain Co., 184

Wn.2d 268, 282, 358 P.3d 1139 (2015).

Aside from erosion, the precedent is harmful
because it offends the due process right to notice of the
crime charged. The doctrine embodied in the
constitutional right to be apprised of the nature and cause
of the accusation "is elementary and of universal
application, and is founded on the plainest principle of

justice." Pry, 194 Wn.2d at 751 (quoting State v. Gehrke,

193 Wn.2d 1, 6, 434 P.3d 522 (2019) (lead opinion) (first

and third alterations in original) (quoting State v. Ackles, 8

Wash. 462, 464-65, 36 P. 597 (1894)). A rule that
offends the plainest principle of justice should be

discarded.

-18 -



E. CONCLUSION

For the reasons stated, Merritt respectfully requests
review.

| certify that this document was prepared using word
processing software and contains 2624 words
excluding those portions exempt under RAP 18.17.

DATED this 27th day of December 2023
Respectfully Submitted,

NIELSEN K©&CH & GRANNIS, PLLC

[

CASEY GRANNIS
WSBA No. 37301
Attorneys for Petitioner

-19 -



FILED

NOVEMBER 28, 2023
In the Office of the Clerk of Court
WA State Court of Appeals, Division I1I

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, ) No. 38763-1-III
Respondent, ;
v ; UNPUBLISHED OPINION
CLAUDE L. MERRITT, ;
Appellant. ;

LAWRENCE-BERREY, A.C.J. — Claude L. Roy Merritt appeals his convictions for
tirst degree felony murder, second degree felony murder, first degree manslaughter, first
degree kidnapping, tampering with physical evidence, unlawful disposal of remains, and
failure to notify the coroner of the location of human remains.

He raises several worthy issues on appeal and the State correctly concedes to most
of the issues. We accept the State’s concessions. This leaves only two contested issues.
We conclude that the coroner notification statute, as applied to the facts here, violated
Merritt’s right against self-incrimination under the Fifth Amendment to the United States
Constitution. We also conclude that the State, when charging felony murder, need not list

the elements of the predicate felony. We remand for resentencing.



No. 38763-1-I11
State v. Merritt
FACTS

Just after midnight on September 15, 2020, Jason Fox sent two text messages to
his former roommate: “22 Yergens rd” and “Just incade [sic] anything happens to me.”
Ex. 147. The next day, a relative reported Fox missing.

22 Yergens Road is a partially forested, 50-acre property abutting the Pend Oreille
River, consisting of multiple buildings, a wedding venue, a shop with two apartments on
the upper floor, and a tiny house. At the time, several people lived at 22 Yergens Road,
including Claude Merritt, Riley Hillestad, and Matthew Raddatz-Freeman and his wife,
Amanda Pierson.

On September 17, the day after Fox was reported missing, law enforcement went
to the rural property looking for him. The officers encountered Merritt, along with some
of the other residents, and questioned them about Fox’s whereabouts. Merritt told the
officers he had not seen Fox in about two weeks.

On September 21, law enforcement requested an emergency ping of Fox’s cell
phone. The ping did not return a location, but the phone provider notified law
enforcement that Fox’s phone was last active in the vicinity of 22 Yergens Road. Based
on this information, law enforcement returned to the rural property where they again

encountered Merritt and the other residents. Merritt’s story changed. He told the
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deputies that Fox was at the property the night in question but was escorted off after a
conflict and drove away. The next day, Fox’s car was found abandoned in a remote
wooded area outside of Libby, Montana.

On October 3, law enforcement and a team of human remains detection dogs
searched the rural property with the permission of one of the property owners. The next
day, after an extensive search, they found Fox’s body buried in a wooded area with his
hands tied with a strap behind his back. Fox’s skull was fractured on the right side and
depressed into his cranial cavity.

A forensic pathologist conducted an autopsy. The doctor concluded that Fox’s
death was caused by a strike to the right side of his head with a relatively heavy and blunt
object, but he was unable to determine what type of object caused the injury.

On November 7, law enforcement developed a plan to locate and interview the
persons of interest in the murder of Fox, including Merritt. Pend Oreille County Sheriff’s
Deputy Travis Stigall, along with two other deputies, interviewed Merritt. During the
interview, Merritt told Deputy Stigall that Fox went to the property on September 14 and
that there was a conflict between Fox and Raddatz-Freeman. Raddatz-Freeman wanted to
beat up Fox, but Merritt told the deputy that he intervened and followed Fox otf the

property. Deputy Stigall told Merritt that Fox had been killed, to which Merritt replied, “I
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know I didn’t do it. Like 100%. I would not hurt that kid for the life of me at all.”
Rep. of Proc. (RP) at 1635. At that point, Merritt’s story again changed.

Deputy Stigall asked Merritt who would have killed Fox. Merritt replied without
hesitation that it was Raddatz-Freeman and Hillestad and described how they used their
hands and feet and “[b]eat the shit out of him.” RP at 1637. Merritt said this occurred
inside the shop building, that he was present, and he was told that if he said anything, he
would “*be right there with [Fox].”” RP at 1638.

Merritt told Deputy Stigall that Raddatz-Freeman and Hillestad closed all the doors
and locked him inside the shop and that Hillestad stood with his gun and said nobody was
going anywhere. Merritt explained that when he told the group he invited Fox out to the
property, Hillestad became upset and started yelling. The next thing Merritt knew, Fox
was beat up and the others tied up Fox to take him outside.

Merritt told Deputy Stigall that Fox was walking when they took him outside the
shop, but he did not know what happened after that. He said only Raddatz-Freeman and
Hillestad led Fox outside. Merritt said he heard a skid steer! running after that, until

around 2:00 a.m. in the morning. He believed Raddatz-Freeman and Hillestad were going

' A skid steer is a four-wheeled or tracked, small construction vehicle used for
small excavation projects.
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to bury Fox in the woods because he heard them talk about burying Fox there. He said
Raddatz-Freeman and Hillestad told him to clean up the blood from the shop floor, and he
cleaned the blood using Pine Sol. The next morming, September 15, Raddatz-Freeman
told Merritt that Fox had been killed.

Procedure

The State charged Merritt with three homicide offenses: count 1, first degree
telony murder; count 2, second degree felony murder; and count 3, first degree
manslaughter as a principal and/or accomplice. In addition, the State charged him with
various other offenses: count 4, first degree kidnapping; count 5, unauthorized removal or
concealment of a body, count 6, tampering with physical evidence; count 7, unlawful
disposal of remains; and count 8, failure to notify a coroner.

In the middle of Merritt’s trial, Raddatz-Freeman entered into a plea deal which,
for a reduced sentence, required him to testify. Raddatz-Freeman testified that on the
night of Fox’s murder, both he and Fox were inside the shop, along with Merritt,
Hillestad, and another individual, Kevin Belding. He testified that Hillestad hit and then
kicked Fox in the face. He said Merritt also grabbed Fox by the back of the head and
kneed him in the face. Raddatz-Freeman did not know who tied up Fox but said Merritt

led Fox through the back door of the shop.



No. 38763-1-I11
State v. Merritt

Raddatz-Freeman testified that Merritt put Fox on the back of a Ranger—a four-
wheel drive, side-by-side utility vehicle—and that someone drove it back into the tree
line. He said he eventually followed the Ranger and saw Merritt standing in the bed of
the Ranger, stomping on something. He also saw Hillestad digging a hole using the skid
steer. Once the hole was dug, Merritt took Fox out of the Ranger’s bed, walked him to
the hole, and placed him on his knees.

Raddatz-Freeman testified that he told Merritt that he should stop what he was
doing and leave. Merritt then drove away in the Ranger. Raddatz-Freeman said he left
but returned soon after. He saw Hillestad in the skid steer, which was stationary, with the
bucket of the machine on Fox, with Fox’s legs kicking wildly. At that point, Raddatz-
Freeman got back inside the Ranger and drove away without trying to stop Hillestad.

Raddatz-Freeman testified that a few days later, the group all got together because
Hillestad wanted to tell them, just once, what happened. Hillestad told them he had
pushed Fox into the hole and was planning on covering him with the dirt when Fox got
out of the hole and ran. Hillestad said that he chased Fox down with the skid steer, that

Fox tripped and fell, and that he scooped Fox up in the bucket of the skid steer and put
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him in the hole.? Raddatz-Freeman testified that they agreed, if questioned, to all say they
had not seen Fox for a couple of months.

At the close of the State’s case, Merritt moved to dismiss count 5, unauthorized
removal or concealment of a body, arguing that the information failed to include the mens
rea element of the crime. The State conceded and stipulated to dismissal of count 5.
Later, the jury returned guilty verdicts on counts 1, 2, 3,4, 6, and &, and a not guilty
verdict on count 7.

Sentencing

At sentencing, the parties debated whether double jeopardy and merger required a
number of convictions to be omitted from the judgment and sentence, and whether a
California conviction for unlawful driving or taking of a vehicle should be included in
Merritt’s offiender score. The trial court mostly agreed with the State. The court listed all
of the convictions in the judgment and sentence, omitted those that merged from the

offiender score, and included the California conviction in the offender score.?

2 We infer that when Raddatz-Freeman had seen Fox with the bucket pinning him
to the ground, it was after Fox had fallen but before Hillestad killed him and scooped him

up.
3 We note that the court entered a sentence on count 5, even though it dismissed

that charge. To forestall the filing of a personal restraint petition, the parties, on remand,
may want to address this.
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The court found Merritt to be indigent and imposed a $500.00 victim penalty
assessment (VPA) and a $100.00 DNA collection fee. It entered an order for restitution
in the amount of $1,993.62 and interest on that amount at the rate applicable to civil
judgments.

Merritt timely appealed.

ANALYSIS

DeUBLE JE®PARDY

Merritt contends the sentencing court violated double jeopardy by including the
convictions and sentences for counts 2 and 3 in his judgment and sentence. The State
concedes error. We accept the State’s concession.

We review issues of double jeopardy de novo. State v. Womac, 160 Wn.2d 643,
649, 160 P.3d 40 (2007). A double jeopardy claim may be raised for the first time on
appeal. State v. Jackman, 156 Wn.2d 736, 746, 132 P.3d 136 (2006).

The double jeopardy clause of the United States Constitution and the Washington
Constitution prohibit the imposition of multiple punishments for the same criminal
conduct. State v. Turner, 169 Wn.2d 448, 454, 238 P.3d 461 (2010);, U.S. CeNST.
amend. V; WASH. CeNST. art [, § 9. In instances where a jury finds a defendant guilty of

multiple counts for the same conduct, the trial court does not violate double jeopardy
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protections if it enters a judgment and sentence referring to only the greater charge.
Turner, 169 Wn.2d at 462. A court may violate double jeopardy either by reducing to
judgment both the greater and lesser of multiple convictions for the same offense or by
conditionally vacating the lesser conviction while directing that the conviction
nonetheless remains valid. Id. at 464.

Double jeopardy concerns arise in the presence of multiple convictions, regardless
of whether resulting sentences are imposed concurrently. State v. Calle, 125 Wn.2d 769,
773, 888 P.2d 155 (1995). Even if only one sentence is entered for multiple convictions,
“the stigma and impeachment value of multiple convictions remain.” Id. at 774. The
proper remedy in these situations is to remand for the sentencing court to vacate the lesser
convictions and remove any reference to them from the judgment and sentence. See
Turner, 169 Wn.2d at 465-66.

Here, the jury found Merritt guilty of three homicide offenses: count 1, first degree
telony murder; count 2, second degree felony murder; and count 3, first degree
manslaughter. At sentencing, when discussing Merritt’s offender score, the court stated
that the “controlling offense 1s going to be that murder [.” RP at 2284. Defense counsel
asked whether the court was vacating the other convictions or whether it would list them

on the judgment and sentence. The court responded that the three offenses merged but
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stated that “they don’t go away.” RP at 2285. The prosecutor requested clarification on
how to address the convictions for counts 2 and 3 in the judgment and sentence. The
court responded, “Top end on everything to run concurrently.” RP at 2321.

The trial court violated double jeopardy when 1t included the convictions and
sentences on counts 2 and 3 in the judgment and sentence after it indicated that count 1
was the controlling offense. We remand for the court to vacate the convictions on counts
2 and 3 and remove reference to them from the judgment and sentence.

MERGER

Merritt contends the sentencing court erred when 1t entered a conviction and
sentence in his judgment and sentence for count 4, first degree kidnapping, after
concluding that it merged with count 1, first degree felony murder. The State concedes
error. We accept the State’s concession.

The merger doctrine is a tool of statutory interpretation used to determine whether
the legislature intended to impose multiple punishments for a single act that violates
several statutory provisions. State v. Michielli, 132 Wn.2d 229, 238, 937 P.2d 587
(1997). If in order to prove a particular degree of a crime the State must prove the
elements of that crime and also that the defendant committed an act that is defined as a

separate crime elsewhere in the criminal statutes, the second crime merges with the first.

10
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State v. Viadovic, 99 Wn.2d 413, 420-22, 662 P.2d 853 (1983). Generally, a predicate
offense will merge into the second crime and the court may not punish the predicate crime
separately. State v. Saunders, 120 Wn. App. 800, 821, 86 P.3d 232 (2004). The remedy
for a merger violation 1s to remand for the sentencing court to vacate the conviction for
the lesser offense. See State v. Muhammad, 194 Wn.2d 577, 628 (Gordon McCloud, J.,
concurring), 637 (Madsen, J., dissenting in part), 451 P.3d 1060 (2019) (plurality
opinion).

In Muhammad, our Supreme Court determined that the predicate felony of first
degree rape merged with first degree felony murder. Id at 617-23 (Gordon McCloud, J.,
concurring), 628 (Madsen, J., dissenting in part). The court reasoned that “[f]irst degree
rape is unquestionably a lesser included offense of felony murder based on first degree
rape” because “the felony murder statute incorporates the elements of first degree rape by
reference.” Id. at 618 (Gordon McCloud, J., concurring) (citing RCW 9A.32.030(1)(c)).
“In other words, the legislature has clearly indicated that in order to prove first degree
telony murder, the State must prove not only that the defendant caused someone’s death
but also that the killing was accompanied by rape, which 1s defined as a crime elsewhere

in the criminal statutes.” Id. at 618-19 (Gordon McCloud, J., concurring).

11
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Similarly, here, first degree kidnapping is a lesser included offense of felony
murder based on first degree kidnapping. The first degree felony murder statute
explicitly incorporates the crime of first degree kidnapping within its definition.
RCW 9A.32.030(1)(c)(5). Accordingly, the trial court correctly ruled that Merritt’s
conviction on count 4 for first degree kidnapping merged with his conviction on count 1
for first degree felony murder, based on first degree kidnapping. However, the judgment
and sentence references the conviction and sentence for count 4. The parties agree that
the trial court erred when it failed to vacate the conviction on count 4 in the judgment and
sentence after finding that the conviction merged with count 1. We agree. We remand
for the sentencing court to vacate the conviction for first degree kidnapping and to
remove the reference to count 4 from the judgment and sentence.

CeMPARARILITY @F CALIF@RNIA CONVICTION N@T ESTARBLISHED

Merritt argues the sentencing court erred when it found his California conviction
tor unlawful taking of a vehicle comparable to the Washington offense of taking a motor
vehicle in the second degree. He argues the State did not prove the California offense
was legally or factually comparable to a Washington offense. The State concedes error.

We accept the State’s concession.

12
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Prior out-of-state convictions may be counted in an offender score if they are
comparable to a Washington crime. RCW 9.94A .525(3). This ensures that defendants
with equivalent convictions are treated equally regardless of whether the prior convictions
were incurred in Washington or elsewhere. State v. Markovich, 19 Wn. App. 2d 157,
172-73, 492 P.3d 206 (2021), review denied, 198 Wn.2d 1036, 501 P.3d 141 (2022).

The State must prove the existence and comparability of all foreign convictions. State v.
Ford, 137 Wn.2d 472, 480, 973 P.2d 452 (1999). “‘Comparability is both a legal and a
tactual question.’” State v. Wilson, 170 Wn.2d 682, 690, 244 P.3d 950 (2010) (quoting
State v. Collins, 144 Wn. App. 547, 553, 182 P.3d 1016 (2008)). We review
comparability of convictions de novo. Stafe v. Olsen, 180 Wn.2d 468, 472, 325 P.3d 187
(2014).

To determine whether an out-of-state conviction counts toward the defendant’s
offender score, the sentencing court compares the elements of the out-of-state crime with
the elements of potentially comparable Washington crimes and makes a factual
determination as to whether the crimes are comparable. State v. Morley, 134 Wn.2d 588,
605-06, 952 P.2d 167 (1998). “[T Jhe elements of the out-of-state crime must be
compared to the elements of Washington criminal statutes in effect when the foreign

crime was committed.” Id. at 606. If the two crimes are comparable, the out-of-state

13
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conviction can be included in the offender score. State v. Thiefault, 160 Wn.2d 409, 415,
158 P.3d 580 (2007).

Washington has a two-part analysis for determining whether an out-of-state
conviction is comparable to a Washington conviction. Id. First, the trial court determines
whether the crimes are legally comparable—whether the elements of the out-of-state
crime are substantially similar to the elements of the Washington crime. Id. If the
elements of the out-of-state crime are broader than the elements of the Washington crime,
they are not legally comparable. In re Pers. Restraint of Lavery, 154 Wn.2d 249, 258,
111 P.3d 837 (2005).

Second, even if the crimes are not legally comparable, the sentencing court can
still include the out-of-state conviction in the offender score if the crime is factually
comparable. See Thiefault, 160 Wn.2d at 415. Determining factual comparability
involves analyzing whether the defendant’s conduct underlying the out-of-state
conviction would have violated the comparable Washington statute. Id. In this step, we

consider only facts that were previously admitted, stipulated to, or proved beyond a

reasonable doubt. State v. Davis, 3 Wn. App. 2d 763, 772,418 P.3d 199 (2018).

14
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[f an out-of-state conviction involves a crime that is neither legally nor factually
comparable to a Washington crime, the sentencing court may not include the conviction
in the defendant’s offender score. Thiefault, 160 Wn.2d at 415.

Here, the sentencing court concluded that Merritt’s California conviction for
unlawful taking of a vehicle was comparable to the Washington offense of taking a motor
vehicle without permission in the second degree and added one point to his offender score
for his California conviction.

RCW 9A.56.075(1), Washington’s taking a motor vehicle without permission in
the second degree statute, provides:

A person is guilty of taking a moror vehicle without permission in the

second degree if he or she, without the permission of the owner or person

entitled to possession, intentionally takes or drives away any automobile or

motor vehicle, whether pro pelled by steam, electricity, or internal

combustion engine, that is the property of another, or he or she voluntarily

rides in or upon the automobile or motor vehicle with knowledge of the fact

that the automobile or motor vehicle was unlawfully taken.

(Emphasis added.)

RCW 46.04.320(1) defines “motor vehicle” as ““a vehicle that is self-propelled or

a vehicle that 1s propelled by electric power obtained from overhead trolley wires but not

operated upon rails.”” State v. Van Wolvelaere, 195 Wn.2d 597, 601, 461 P.3d 1173

(2020).
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Under California Vehicle Code § 10851 (a), California’s theft and unlawful driving
or taking of a vehicle code,

Any person who drives or takes a vehicle not his or her own, without the

consent of the owner thereof, and with intent either to permanently or

temporarily deprive the owner thereof of his or her title to or possession of

the vehicle, whether with or without intent to steal the vehicle, or any

person who is a party or an accessory to or an accomplice in the driving or

unauthorized taking or stealing, 1s guilty of a public offense and, upon

conviction thereof, shall be punished by imprisonment in a county jail for

not more than one year or . . . by a fine of not more than five thousand

dollars ($5, 000), or by both the fine and imprisonment.

(Emphasis added.)

Under California law, “a “vehicle’ is a device by which any person or property may
be propelled, moved, or drawn upon a highway, excepting a device moved exclusively by
human power or used exclusively upon stationary rails or tracks.” Cal. Vehicle Code
§ 670.

Merritt argues, and the State concedes, that the statutes are not legally comparable
because the Washington statutes define “motor vehicle” more narrowly than the
California statutes define “vehicle.” The parties both point to Peo ple v. Philpot, 122 Cal.
App. 4th 893, 19 Cal. Rptr. 3d 280 (Cal. Ct. App. 2004), to support their arguments. In

Philpot, a California court explained that California Vehicle Code § 10851 “proscribes

the unlawful taking of a ‘vehicle,” not the unlawful taking of a “‘motor vehicle,”” before
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concluding that a trailer attached to a truck constituted a “vehicle” under § 10851. Id at
903.

We agree with the parties. The Washington statute is narrower, criminalizing the
taking of a motor vehicle, which 1s defined as self-propelled, while the California statute
defines vehicle more broadly to include non-self-propelled vehicles, such as the trailer in
Philpot. The offenses are therefore not legally comparable, and it was error for the
sentencing court to include Merritt’s California conviction for unlawful taking of a
vehicle in his offender score based on legal comparability.

Because the offenses are not legally comparable, we must determine whether the
two offenses are factually comparable. We consider only facts that were previously
admitted, stipulated to, or proved beyond a reasonable doubt. Davis, 3 Wn. App. 2d at
772. During sentencing, the State relied only on a certified docket showing the California
conviction and that Merritt entered a plea of nolo contendere to the original charge. The
docket sheet is insufficient for us to review whether the offense is factually comparable to
a Washington offense because it does not show proof of the facts of the California
conviction, which were admitted, stipulated to, or proved by the State. Remand 1s
therefore appropriate for the court to conduct a factual comparability analysis. Thiefault,

160 Wn.2d at 415-17, 420. On remand, the parties must be given the opportunity to
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present all relevant evidence of criminal history, including criminal history not previously
presented. RCW 9.94A.530(2).

INSUFFICIENT EVIDENCE T® SUSTAIN TAMPERING CONVICTI®ON

Merritt argues that the State failed to provide sufficient evidence to prove his
tampering with physical evidence conviction. The State concedes. We accept the State’s
concession.

“The sufficiency of the evidence 1s a question of constitutional law that we review
de novo.” State v. Rich, 184 Wn.2d 897, 903, 365 P.3d 746 (2016).

Due process requires the State to prove all elements of the crime beyond a
reasonable doubt. State v. Aver, 109 Wn.2d 303, 310, 745 P.2d 479 (1987), U.S. C@NST.
amend. XIV; WASH. CeNST. art. [, § 3. When a defendant challenges the sufficiency of
the evidence, the proper inquiry is “whether, after viewing the evidence in the light most
favorable to the State, any rational trier of fact could have found guilt beyond a
reasonable doubt.” State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992). “[A]ll
reasonable inferences from the evidence must be drawn in favor of the State and
interpreted most strongly against the defendant.” Id. Our review 1s highly deferential to

the jury’s decision. State v. Davis, 182 Wn.2d 222, 227, 340 P.3d 820 (2014).
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“A person 1s guilty of tampering with physical evidence if, having reason to
believe that an official proceeding is pending or about to be instituted and acting without
legal right or authority, he or she . . . [d]estroys, mutilates, conceals, removes, or alters
physical evidence with intent to impair its appearance, character, or availability in such
pending or prospective official proceeding.” RCW 9A.72.150(1)(a).

“Official proceeding” 1s defined as “a proceeding heard before any legislative,
judicial, administrative, or other government agency or ofticial authorized to hear
evidence under oath, including any referee, hearing examiner, commissioner, notary, or
other person taking testimony or depositions.” RCW 9A.72.010(4).

Both parties agree that the plain language of the tampering with physical evidence
statute required the State to prove Merritt (1) destroyed, concealed, or altered physical
evidence, (2) with reason to believe an official proceeding was about to begin and with
intent to impair the evidence in such a proceeding. We discuss these two elements in
turn.

First, both parties acknowledge that Merritt destroyed, concealed, or altered
physical evidence by cleaning up the signs of Fox’s murder, particularly his blood. We
agree. Merritt confessed to cleaning up the shop where Fox was beaten. He told law

enforcement that he used Pine Sol to remove blood stains from the floor in the shop the
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same night Fox was beaten and murdered. In addition to his admission, forensic scientist
Elizabeth Schroeder testified she discovered visible blood stains in the shop building’s
main floor, including on a door frame, cabinet doors, a wall next to a sink, and the floor.
She explained that some of the blood stains showed signs of striations, “like if you take a
washcloth at home . . . and you rub that across the countertop.” RP at 1235-36.

Schroeder then continued her search in the upstairs apartment in the shop building,
where Merritt told investigators that he lived. In one of the upstairs bathrooms, Schroeder
found visible blood stains on the bathtub and shower wall. She testified, “there were
some indications of dilute blood stains on this tub wall . . . that were just kind of a fainter
color.” RP at 1245. Again, she noted that, like some of the blood stains on the main
floor, there were visible striations. She also testified she found a bleach bottle outside the
shop and other cleaning products and bleach containers in trashcans outside the shop.

We conclude that the State presented sufficient evidence to prove Merritt destroyed,
concealed, or altered physical evidence.

Tuming to the second element, both parties agree that the State failed to prove that
Merritt knew an official proceeding was about to be instituted when he cleaned up the
blood in the shop. Resolution of this issue turns on our interpretation of the phrase “about

to be instituted” as used in RCW 9A.72.150(1).
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When interpreting statutory provisions, the primary objective is to ascertain and
give effect to the intent and purpose of the legislature in creating the statute. State v.
Watson, 146 Wn.2d 947, 954, 51 P.3d 66 (2002). To determine legislative intent, we look
first to the language of the statute. Id. If a statute is clear on its face, its meaning is to be
derived from the plain language of the statute alone. Id. Legislative definitions in the
statute control but in the absence of a statutory definition, we give the terms their plain
and ordinary meaning ascertained from a standard dictionary. Id. If a statute 1s
ambiguous, we will resort to principles of statutory construction, legislative history, and
relevant case law to assist in interpreting it. Id. at 955.

Although the phrase “about to be instituted” 1s not defined in the criminal statutes,
both parties agree that the phrase requires that an official proceeding as defined by
RCW 9A.72.010(4) will be instituted with some degree of temporal imminence. The
parties also agree that the State’s evidence does not support an inference that Merritt
knew an official proceeding, such as a prosecution, was pending or about to be instituted
at the time he cleaned up the blood in the shop.

We conclude insufficient evidence exists to sustain Merritt’s tampering with

physical evidence conviction. A defendant whose conviction has been reversed due to
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insutficient evidence cannot be retried; therefore, dismissal with prejudice is required.
State v. DeVries, 149 Wn.2d 842, 853, 72 P.3d 748 (2003).

We reverse Merritt’s conviction on count 6 and direct the trial court to vacate the
conviction and to dismiss the charge with prejudice.

NONDEFECTIVE INFORMATI®ON

Merritt contends the amended information 1s defective in part because the State
tailed to list the elements of the predicate felony when it charged him with felony murder.

Both parties acknowledge that Washington law does not require the State to list the
elements of the predicate felony in an information charging a defendant with felony
murder. Notwithstanding, Merritt argues for a change in the law and states his intention
to preserve the issue for review by the Washington Supreme Court. The State similarly
advances arguments in favor of the existing law to preserve them for Supreme Court
review.

We are bound to follow decisions of the Washington Supreme Court. State v.
Gore, 101 Wn.2d 481, 486-87, 681 P.2d 227 (1984), State v. Jussila, 197 Wn. App. 908,
931,392 P.3d 1108 (2017). The Supreme Court has long held that the elements of the
predicate felony are not essential elements of felony murder and do not have to be

included in the information. See, e.g., State v. Filpot, 51 Wash. 223, 228, 98 P. 659
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(1908); State v. Ryan, 192 Wash. 160, 164-65, 73 P.2d 735 (1937), State v. Anderson, 10
Wn.2d 167, 180, 116 P.2d 346 (1941). We therefore conclude that the amended
information was not defective for failing to allege the elements of the predicate offense
for the felony murder charge.

AS-APPLIED CHALLENGE T® C@R@NER N@TIFICATI®N STATUTE

Merritt argues for the first time on appeal that RCW 68.50.020, the criminal statute
that requires notifying the coroner of the location of human remains, violates his right
against self-incrimination, as applied to the facts of his case.

Standard of review for constitutional “as-applied”’ challenges

We review constitutional as-applied challenges de novo. See City of Seattle v.
Evans, 184 Wn.2d 856, 861-62, 366 P.3d 906 (2015). Although Merritt did not raise this
issue in the trial court, a “manifest error affecting a constitutional right” can be raised for
the first time on appeal. RAP 2.5(a)(3), see State v. O ’Hara, 167 Wn.2d 91, 98-99, 217
P.3d 756 (2009). Being charged, convicted, and sentenced pursuant to an
unconstitutional charging statute qualifies as a manifest error atfecting a constitutional
right. State v. Rice, 174 Wn.2d 884, 893, 279 P.3d 849 (2012). When reviewing a
constitutionality challenge, we presume that statutes are constitutional and place the

burden to show unconstitutionality on the challenger. Evans, 184 Wn.2d at 861-62.
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“An as-applied challenge to the constitutional validity of a statute is characterized
by a party’s allegation that application of the statute in the specific context of the party’s
actions or intended actions 1s unconstitutional.” City of Redmond v. Moore, 151 Wn.2d
664, 668-69, 91 P.3d 875 (2004). Holding a statute unconstitutional as applied prohibits
future application of the statute in a similar context, but the statute is not totally
invalidated. Id

The right against self-incrimination standards

The Fifth Amendment to the United States Constitution provides that “[n]o person
... shall be compelled in any criminal case to be a witness against himselt.”” Similarly,
Washington’s Constitution provides that “[n]o person shall be compelled in any criminal
case to give evidence against himself.” WASH. C@ONST. art. [, § 9. “The federal and state
provisions give the same level of protection.” In re De pendency of A.M.-S., 196 Wn.2d
439, 445, 474 P.3d 560 (2020). The purpose of the right is to make the government

(133

obtain evidence on its own and “‘to spare the accused from having to reveal, directly or
indirectly, his knowledge of facts relating him to the offense or from having to share his
thoughts and beliefs with the Government.”” Stafe v. Easter, 130 Wn.2d 228, 241, 922
P.2d 1285 (1996) (quoting Doe v. United States, 487 U.S. 201, 213, 108 S. Ct. 2341, 101

L. Ed. 2d 184 (1988)).
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The right against self-incrimination 1s liberally construed. Id at 236. “[T]he right
is not limited to testimony given at a trial. Instead, it ‘can be asserted in any proceeding,
civil or criminal, administrative or judicial, investigatory or adjudicatory, and it protects
against any disclosures that the witness reasonably believes could be usedin a criminal
prosecution or could lead to other evidence that might be so used.”” De pendency of
AM.-S., 196 Wn.2d at 445 (quoting Kastigar v. United States, 406 U.S. 441, 444-45, 92
S. Ct. 1653,32 L. Ed. 2d 212 (1972)) (emphasis added).

Fifth Amendment claims generally entail two considerations: (1) whether the
defendant’s statements exposed them to a realistic threat of self-incrimination in a
subsequent proceeding and (2) whether the State has sought to impose substantial
penalties because a witness elects to exercise their Fifth Amendment right not to give
incriminating testimony against himself. Stafte v. Flannery, 24 Wn. App. 2d 466, 480,
520 P.3d 517 (2022).

The State charged Merritt under RCW 68.50.020, Washington’s coroner
notification statute and obtained a conviction. That statute provides:

[t shall be the duty of every person who knows of the existence and location

of human remains coming under the jurisdiction of the coroner or medical

examiner . . . to notify the coroner, medical examiner, or law enforcement

thereof in the most expeditious manner possible, unless such person shall

have good reason to believe that such notice has already been given. Any
person knowing of the existence of such human remains and not having

25



No. 38763-1-111
State v. Merritt

good reason to believe that the coroner has notice thereof and who shall fail
to give notice to the coroner as aforesaid, shall be guilty of a misdemeanor.

RCW 68.50.020.
1. Realistic threat of incrimination

Merritt contends that 1f he had notified the coroner, a medical examiner, or law
enforcement of the location of Fox’s body, his disclosure could have been used in a
criminal prosecution. We agree.

Fox was murdered in the early hours of September 15. Raddatz-Freeman
testified that Hillestad told the group a few days later that Fox had escaped the hole and
tripped and that he scooped Fox up and buried him in the hole. Therefore, on or soon
after September 18, Merritt was required by the coroner notification statute to notify an
appropriate person of where Fox was buried. As explained below, this could not have
been done without Merritt being realistically exposed to prosecution.

The reason Merritt knew the exact location of Fox’s body was because he was
there as Hillestad dug the hole. Had Merritt shown law enforcement where Fox’s body
was buried, this would have been circumstantial evidence used in a potential prosecution
that Merritt was present when the hole was dug and filled. It would be argued, “How else

would he have known where the hole was, and who was in 1t.” This would have
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realistically exposed Merritt to prosecution for murder or at least unlawtul disposal of
human remains.

The State argues that Merritt could have complied with the statute by calling the
coroner, even anonymously. We disagree. The statute requires a person to notify an
appropriate person of the Jocation of human remains, not the general location. Merritt,
had he called the coroner, would be unable to describe the location of Fox’s grave beyond
a general description. A person who knows the exact location likely would not have
complied with the statute by giving a general description on the telephone; especially
where, as here, a general description would not have resulted in the buried body being
readily found. Moreover, if prosecuted for murder and for violating the coroner
notification statute, Merritt could not both claim to be the anonymous caller and still
credibly argue he was uninvolved in Fox’s murder.

The State argues that the coroner notification statute did not expose Merritt to a
realistic threat of self-incrimination. It likens the coroner notification statute to
Washington’s hit-and-run statute, RCW 46.52.020, which requires drivers involved in an
accident to stop at the scene and provide their name, address, vehicle license number, and
driver’s license information. The State notes that the Washington Supreme Court upheld

the hit-and-run statute as not violating the right against self-incrimination. State v.
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Engstrom, 79 Wn.2d 469, 476-77, 487 P.2d 205 (1971). We are not persuaded by the
State’s argument.

The Engstrom court’s holding relied on the United States Supreme Court’s holding
in California v. Byers, 402 U.S. 424,91 S. Ct. 1535, 29 L. Ed. 2d 9 (1971), which upheld
California’s hit-and-run statute as not violating a defendant’s right against self-
incrimination. Engstrom, 79 Wn.2d at 476-77. In Byers, the Court explained that
“[d]isclosure of name and address is an essentially neutral act” but that the right against
self-incrimination bars compelling “communications” or “testimony.” Byers, 402 U.S. at
432-33. “‘[I]n order to be testimonial, an accused’s communication must itself, explicitly
or implicitly, relate to a factual assertion or disclose information.”” State v. Barry, 183
Wn.2d 297, 309, 352 P.3d 161 (2015) (quoting Doe, 487 U.S. at 210).

In both Engstrom and Byers, the courts addressed broad facial challenges to the
constitutionality of the statute, not as-applied challenges. We are not concluding that the
coroner notification statute 1s unconstitutional on its face. In most cases, it is
constitutional. But not here.

Also, unlike neutral identification information required by the hit-and-run statute,
the information required by the notification statute can be inherently inculpatory. There

are situations where only someone involved in a crime would know the location of human
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remains. That is the situation here, where a person had been missing only a few days, was
buried in a remote wooded area, and unlikely to be found by a casual wanderer.
Requiring a person in this situation to disclose the location of human remains is
inherently inculpatory.

2. Substantial penalties for exercising right

Merritt argues the State imposed a substantial penalty, criminal prosecution, and
conviction for his refusal to incriminate himself by notifying an appropriate person of the
location of Fox’s body. We agree.

In Flannery, the court analyzed a defendant’s facial self-incrimination challenge
related to former RCW 9.41.800 (2019), which required the trial court to prohibit a
person with a protection order against them from having firearms and required the court
to order the person to surrender their firearms. 24 Wn. App. 2d at 470. When a person
was ordered to surrender their firearms, they were required, within five days, to file proof
of surrender and a receipt form or a declaration of nonsurrender attesting they did not
possess firearms. Id. at 475-76 (citing former RCW 9.41.804 (2014)).

The State charged Flannery with assault, and the court entered an order prohibiting
him from owning or possessing any firearms. Id. at 475. The effect of this order was

immediate so that if he owned or possessed firearms, he would be guilty of a felony. Id
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The State also sought an order for Flannery to surrender his firearms. Id. Flannery
objected and asked the trial court to find that he had a constitutional right against self-
incrimination that entitled him to refrain from complying with the reporting requirements
of the order to surrender weapons. Id. The trial court declined Flannery’s request and
ordered him to surrender his firearms. /d. When Flannery failed to comply with the
reporting requirements within the statutory five days, the State filed a criminal charge
against him for this failure. Id. at 476.

Flannery argued that the statutes violated his right against self-incrimination
because it was unlawful for him to own or possess firearms when the no-contact order
was entered, so a later order to surrender weapons and sign a declaration would force him
to incriminate himself unless there was some grant of immunity for him. 7/d. The trial
court agreed and determined that the statutes violated Flannery’s right against self-
incrimination. Id. at 477.

On appeal, we agreed with the trial court. /d. at 486. Addressing the second prong
of the self-incrimination analysis, we concluded that the State sought substantial penalties
tfor Flannery exercising his right against self-incrimination because the State could and

did file a criminal charge against him for noncompliance with the reporting requirement.

Id. at 480-84.
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Merritt argues that we should apply the Flannery court’s reasoning here. We find
Flannery persuasive and agree. The State charged and obtained a conviction for Merritt’s
tailure to notify the coroner of the location of Fox’s body. The conviction constitutes a
substantial penalty for Merritt exercising his right against self-incrimination.

The State attempts to distinguish Flannery and argues that State v. Juarez DeLeon,
185 Wn.2d 478, 374 P.3d 95 (2016), 1s more analogous. In Juarez Del.eon, the
defendants answered questions from jail staff about their past or current gang affiliation
as part of the jail booking process. Id. at 486. As part of the process, a corrections
officer filled out a “Gang Documentation Form” if an inmate indicated there was
someone they could not be safely housed with. Id. at 484. Our Supreme Court held that
the admission of the statements from the documentation form at trial violated the
defendants’ right against self-incrimination but noted that the act of asking the questions
did not violate the right. Id. at 487.

The State points out that the Flannery court distinguished Juarez De Leon when it
noted that the firearm surrender process contained a crucial step missing in Juarez
Deleon—*the State’s compulsion of the answer. A person under a firearm surrender

order was required to comply with the order or be subjected to criminal penalties.”
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24 Wn. App. 2d at 483. “No such compulsion or punishment from the State existed in
Juarez Deleon.” Id.

The State argues that Merritt was not compelled to file any information in the court
or to comply with a court order, and Flannery’s reasoning should be limited to situations
where a State actor actively asks a question. We disagree and decline to construe the
right against self-incrimination in such a narrow manner. We liberally construe the right
against self-incrimination. Easter, 130 Wn.2d at 236. The coroner notification statute
compelled Merritt to notify the coroner, medical examiner, or law enforcement of the
location of Fox’s body. That notification posed a realistic threat that Merritt would
incriminate himself as being involved in Fox’s murder and the concealment of his body,
and the State actually charged him with both offenses.

Last, the State advances the argument that “[u]nlike here, where a person reports
the location of a body and the statement is actually used at trial, that statement presents a
stronger claim of a violation of the privilege against self-incrimination.” Am. Br. of
Resp’t at 24. This exact argument was analyzed and dismissed in Flannery. 24 Wn. App.
at 482-85. Although Flannery invoked the privilege at the outset of his trial, unlike
Merritt, we still must construe the right against self-incrimination liberally. An individual

does not need to incriminate himself in order to invoke the privilege but, instead, may
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simply refuse to make any statements that place him at risk. United States v. Antelope,
395 F.3d 1128, 1134 (9th Cir. 2005). The right against self-incrimination “protects
against any disclosures which the witness reasonably believes could be used in a criminal
prosecution or could lead to other evidence that might be so used.” Kastigar, 406 U.S. at
444-45 (emphasis added).

We hold that the coroner notification statute, as applied to the facts of Merritt’s
case, violated his right against self-incrimination. We direct the trial court to vacate the
conviction and dismiss the charge with prejudice. See Flannery, 24 Wn. App. 2d at 486.

LFOS AND INTEREST @N RESTITUTI®ON

Merritt assigns error to the VPA and the DNA collection fees imposed by the
sentencing court and argues they must be struck from his judgment and sentence due to
recent legislation. In addition, he argues the sentencing court should exercise its
discretion to waive interest on restitution on remand due to recent legislation. We agree
and address his arguments separately.

I'PA

Under former RCW 7.68.035(1)(a) (2018), the sentencing court was required to

impose a VPA on any individual found guilty of a crime. Effective July 1, 2023,

the legislature amended RCW 7.68.035 to preclude superior courts from imposing a
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VPA on a defendant who, at the time of sentencing, is found to be indigent as defined in
RCW 10.01.160(3). See Laws @F 2023, ch. 449, § 1(4). Statutory amendments related to
LFOs imposed upon conviction generally apply to all cases pending on direct appeal that
are not yet final. See, e.g., State v. Wemhoff, 24 Wn. App. 2d 198, 201-02, 519 P.3d 297
(2022), State v. Ramirez, 191 Wn.2d 732, 749, 426 P.3d 714 (2018).

Merritt’s case is pending on direct appeal and 1s not yet final; the record shows that
the sentencing court found him to be indigent. Therefore, the amended statute applies,
and we direct the sentencing court to strike the VPA from his judgment and sentence.

DNA collection fee

Similarly, under former RCW 43.43.7541 (2018), the sentencing court was
required to impose a DNA collection fee of $100 for every sentence imposed for the
crimes specified in RCW 43.43.754. Effective July 1, 2023, the legislature amended
RCW 43.43.7541 by removing language that made imposition of the DNA collection fee
mandatory. See LAWS @F 2023, ch. 449, § 4. Again, the new statute applies to Merritt’s
case because it is pending on direct appeal. We therefore direct the sentencing court to

strike the DNA collection fee from his judgment and sentence.
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Interest on restitution
Under former RCW 10.82.090(1) (2018), the sentencing court was required to
impose interest on the restitution amount at the rate applicable to civil judgments.
Effective July 1, 2023, the legislature amended RCW 10.82.090(2) to provide:

(2) The court may elect not to impose interest on any restitution the
court orders. Before determining not to impose interest on restitution, the
court shall inquire into and consider the following factors: (a) Whether the
offender is indigent as defined in RCW 10.01.160(3) or general rule 34;

(b) the offender’s available funds, as defined in RCW 10.101.010(2), and
other liabilities including child support and other legal financial obligations;
(c) whether the offender i1s homeless; and (d) whether the offender is
mentally 1ll, as defined in RCW 71.24.025. The court shall also consider
the victim’s input, if any, as it relates to any financial hardship caused to the
victim if interest is not imposed. The court may also consider any other
information that the court believes, in the interest of justice, relates to not
imposing interest on restitution. After consideration of these factors, the
court may waive the imposition of restitution interest.

LAaws oF 2023, ch. 449, § 13.

In Merritt’s case, the trial court imposed interest on the restitution amount of
$1,993.62. However, because his direct appeal was pending at the time the change to
RCW 10.82.090 took effect, he 1s entitled to have the court consider whether to
impose interest on restitution based on the factors listed in the current version of

RCW 10.82.090(2).
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SCRIVENER’S ERR@OR

Merritt contends that his judgment and sentence contains a scrivener’s error. The
State concedes. We conclude the error 1s moot.

Here, the jury convicted Merritt on count 8, failure to notify the coroner.
However, the judgment and sentence incorrectly refers to that conviction as count 7. But
because Merritt’s unconstitutional conviction on that charge must be vacated, the
scrivener’s error is moot.

CONCLUSION
We affirm in part, reverse in part, and remand for resentencing. On remand, we

direct the sentencing court to

1. Vacate the convictions on counts 2 and 3, and remove any reference to them
from the judgment and sentence.

2. Vacate the conviction on count 4 and remove any reference to it from the
judgment and sentence.

3. Vacate the conviction on count 6 and dismiss the charge with prejudice.

4. Vacate the conviction on count 8 and dismiss the charge with prejudice.

5. Conduct a factual comparability analysis for Merritt’s prior California
conviction of unlawful taking of a vehicle.

6. Strike the VPA and DNA collection fees from the judgment and sentence.

7. Consider whether to impose interest on restitution based on the factors

listed in RCW 10.82.090(2).
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A majority of the panel has determined this opinion will not be printed in the
Washington Appellate Reports, but it will be filed for public record pursuant to
RCW 2.06.040.

(ﬁwl’\v\pﬁ-g\f\f\kq : n.C.T,
Lawrence-Berrey, A.(j.J .

WE CONCUR:

Pennell, J. g Staa6 J.
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